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Pursuant to sec. 6330(a), I.R C, Rissued a
notice of intent to levy to Pindicating that R
intended to collect income taxes due for the taxable
years 1991, 1992, and 1993. Pursuant to sec. 6330(b),
|. R C., Prequested a hearing before IRS Appeal s
regardi ng the proposed collection action. Utimtely,
Appeal s issued a notice of determnation to P stating
that all applicable |aws and adm nistrative procedures
had been net and that collection would proceed.

Pursuant to sec. 6330(d), I.RC, Pfiled atinely
petition for reviewwith this Court. P contests the
Appeal s determ nation on the grounds that: (1) The
Appeal s of fi cer who conducted the hearing failed to
properly verify that the requirenents of any applicable
| aw or adm nistrative procedure had been net as
requi red by sec. 6330(c)(1), I.R C., because the
Appeal s officer relied on Form 4340, Certificate of
Assessnents and Paynents, to verify the assessnents of
taxes in issue; (2) P was not afforded the type of
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Appeal s hearing that sec. 6330, I.R C, envisions
because P was not given the opportunity to subpoena
W t nesses or to exam ne and cross-exam ne Wt nesses;
and (3) the notice of determ nation was not signed
under penalties of perjury in accordance with the
requi renents of sec. 6065, |I.R C

Held: In the absence of any show ng of
irregularity in the assessnents, the Appeals officer’s
reliance on Form 4340 to verify the proper assessnent
of tax is sufficient for the purposes of conplying with
sec. 6330(c)(1), I.RC

Hel d, further, the right to a hearing before the
| RS O fice of Appeals provided by sec. 6330(b), I.R C
does not include the right to subpoena and exam ne
W t nesses.

Hel d, further, sec. 6065, |I.R C., which generally
requires that returns and ot her docunents required by
the 1.R C. be verified under penalties of perjury, does
not apply to a determnation letter issued by Appeals
pursuant to sec. 6330, |I.R C

Thomas W Roberts, for petitioner

J. Mchael Melvin and Robert A. Varra, for respondent.

OPI NI ON

RUWE, Judge: This case is based on a petition filed under

section 6330(d).! Respondent has noved for judgnent on the

Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code. Petitioner concedes that he is not
entitled to relief under sec. 6320, as originally clainmed in the
petition.
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pl eadi ngs. For conveni ence, we will conbine the facts, which are
not in dispute, with our opinion.

Section 6331(a) provides that, if any person liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, the Secretary is authorized to
col l ect such tax by levy upon property belonging to the taxpayer.
Section 6331(d) provides that the Secretary is obliged to provide
the taxpayer with notice, including notice of the adm nistrative
appeal s available to the taxpayer, before proceeding with
collection by levy on the taxpayer’s property. Before 1998,
there were no statutory provisions requiring that a taxpayer be
given a pre-levy hearing. The constitutionality of the pre-1998

| evy procedures has |ong been settled. See United States v.

Nat i onal Bank of Commerce, 472 U. S. 713, 721 (1985); Haggert V.

Hamlin, 25 F. 3d 1037 (1st Cr. 1994); Taylor v. IRS, 192 F.R D

233, 225 (S.D. Tex. 1999).

In 1998, Congress enacted section 6330 to provide additional
protections for taxpayers in tax collection matters. See
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3401, 112 Stat. 685, 746. Section 6330
generally provides that the Conm ssioner cannot proceed with the
collection of taxes by way of a |levy on a taxpayer’s property
until the taxpayer has been given notice and an opportunity for a

pre-levy adm ni strative hearing by the Internal Revenue Service
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O fice of Appeals (Appeals). After the Appeals hearing, the
statute contenpl ates that Appeals wll make a determ nation
Judicial review of an Appeals determ nation is available if the
taxpayer tinely files a petition with this Court or the
appropriate District Court of the United States. See sec.
6330(d). If an Appeals hearing is requested, the proposed |evy
action nmust normally be suspended during the pendency of the
Appeal s consi deration and any subsequent judicial review See
sec. 6330(e)(1).?

On February 3, 1999, respondent sent to petitioner a notice
of intent to levy regarding petitioner’s unpaid incone tax
l[iabilities for 1991, 1992, and 1993. Pursuant to section 6330,
petitioner had 30 days from February 3, 1999, in which to file a
request for a hearing to be held by Appeals. Petitioner nmade a
tinmely request for such a hearing. 1In his request for an Appeal s
hearing, the only disagreenent that petitioner expressed
regardi ng the proposed | evy was that he did not believe that
there were any valid assessnents because of the lack of a valid
summary record of assessnent. Appeals verified the assessnents

usi ng Form 4340, Certificate of Assessnents and Paynents, and

2An exception to the suspension of any levy action is nmade
if the Secretary, pursuant to sec. 6331(a), finds that the
collection of tax is in jeopardy. See sec. 6330(f). Another
exception applies when the underlying tax liability is not in
i ssue and the court before which the matter is pending has
determ ned that the Secretary has shown good cause not to suspend
the levy. See sec. 6330(e)(2).
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provi ded petitioner with a copy. Appeals did not grant
petitioner’s request to subpoena w tnesses and docunents for
pur poses of the Appeals hearing. Subsequently, Appeals sent a
“notice of determnation” to petitioner. This notice contained
the foll owm ng pertinent |anguage:

NOTI CE OF DETERM NATI ON
CONCERNI NG COLLECTI ON ACTI ONS UNDER SECTI ON 6330

Dear M. Davis:

We have reviewed the proposed collection action for the
peri od shown above. This letter is your legal Notice
of Determnation, as required by law. A summary of our
determ nation is stated bel ow and the encl osed
statenent shows, in detail, the matters we consi dered
at your Appeal s hearing and our concl usions.

* * * * * * *

Summary of Deternination

The Service’s position that the assessnent is valid is
supported. No evidence was presented that M. Davis is
a nonresident alien nor that he had no trade or

busi ness or incone fromsources in the US. M. Davis
did not provide valid incone tax returns, evidence that
he was not liable for taxes nor did he address any

met hod of paying the tax liability. A copy of the
Certificate of Records Paynent Form 4340 was provi ded
to M. Davis.

The encl osed st at enent st at ed:
ATTACHVENT - 3193

Wth the best information avail able, the requirenents
of various applicable |aw and adm ni strative procedures
have been nmet. The assessnents are based on
substitutes for returns. The only |legal requirenents
bef ore taking general enforcenent action are the notice
and demand and the notice of intent to |l evy and notice
of right to a collection due process hearing. Conputer
records indicate that the appropriate notices were sent
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to the last known address. M. Davis questioned the
23C assessnent and a copy of the Certificate of

O ficial Record Form 4340 was provided to validate the
assessnment per Stettler, 98-1 USTC 50, 136 (10th Gr)
and Cassity, 98-1 USTC 50,463 (9th Gr). Manual

requi renents were net.

No financial information was provided and therefor no
alternative collection arrangenents could be
considered. M. Davis's issues as to the validity of
t he assessnent were addressed however he provided no
evi dence to support his position. The filing of the
notice of federal tax lien was filed prior to the

i npl ementation of the collection due process appeal
program and therefor is not covered.

Appeal s believes that since no requested financi al
informati on nor evidence to dispute the liability were
provi ded, we nust assune that the determ nation

bal ances the need for efficient collection of taxes
with the concern as to the intrusiveness of the action.

Petitioner tinely filed a petition with this Court for
review of the Appeals determ nation, pursuant to section
6330(d).?

Where the validity of the underlying tax liability is
properly at issue, the Court will review the matter de novo.
Section 6330(c)(2)(B) provides:

SEC. 6330(c). Matters Considered at Hearing.--

* * * * * * *

(B) Underlying liability.-— The person may
al so raise at the hearing challenges to the
exi stence or anount of the underlying tax
l[tability for any tax period if the person did not
receive any statutory notice of deficiency for
such tax liability or did not otherw se have an

3Sec. 6330(d) allows a petition to be filed within 30 days
of an Appeal s determ nati on.
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opportunity to dispute such tax liability.
[ Enphasi s added. ]

Petitioner does not allege that he did not receive a notice of
deficiency for the tax liabilities in issue, nor does he allege
that he did not have an opportunity to contest the deficiency
determ nations. Because petitioner failed to aver the facts
specified in section 6330(c)(2)(B), which are required to put the
underlying tax liability in issue, petitioner’s underlying tax
l[iability is not properly before the Court. See Goza v.

Comm ssioner, 114 T.C 176 (2000).

Were, as in this case, the underlying liability is not in
i ssue, the Court will review the Comm ssioner’s admnistrative

determ nati on for abuse of discretion. See Sego v. Commi SSi oner,

114 T.C. ___ (2000); Goza v. Conm ssioner, supra at 181-182.

The only error alleged in the petition was stated in
paragraph 5 as foll ows:

The appeals officer failed to properly verify that the
service followed the requirenents of any applicable | aw
or admnistrative procedure as required by 26 CFR
8301.6320-T(e) (1).

The facts upon which petitioner relied to support this
all eged error are stated in paragraph 6 of the petition as
fol |l ows:

The appeals officer took the position that the
assessnment is valid wthout verifying that there was in
fact an assessment. Form 4340 was all that the appeals
officer clained to have relied upon w thout verifying
that it was accurate or that it was in fact signed by
an assessnment officer. The Form 4340 |isted a 23C date
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but the appeals officer did not verify that a 23C was

actually prepared pursuant to his duty under 26 CFR

8301. 6320-T(e) (1) and the nonexi stence of the properly

prepared and signed certificate of assessnment pursuant

to 26 U S.C. 86203 and 26 C.F. R 8301.6203-1 was pl aced

In Issue. * * *

In petitioner’s response in opposition to respondent’s
notion and at the hearing on the notion, petitioner nmade three
argunents for our consideration. First, petitioner alleges that
t he Appeals officer who conducted the hearing failed to properly
verify that the Internal Revenue Service (IRS) net the
requi renents of any applicable |aw or adm nistrative procedure as
requi red by section 6330(c)(1). Specifically, petitioner alleges
that the Appeals officer inproperly relied on Form 4340 to verify
t he proper assessnents of the taxes in issue (verification
i ssue). Secondly, petitioner argues that he was not afforded the
type of due process hearing that section 6330 envisions.
Petitioner argues that any neani ngful hearing requires that he be
abl e to subpoena w tnesses and docunents (neani ngful hearing
argunent). Finally, petitioner alleges that the notice of
determ nati on was not signed in accordance with the requirenents

of section 6065 (section 6065 issue).

Verification |ssue

Petitioner alleges that the Appeals officer who conducted
the hearing failed to properly verify that the IRS net the
requi renents of any applicable |aw or adm nistrative procedure as

required by section 6330(c)(1). Specifically, petitioner argues
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that it was inproper for the Appeals officer to rely on the Form
4340 to verify that the taxes in question were assessed.
CGenerally, courts have held that Form 4340 provides at |east
presunptive evidence that a tax has been validly assessed under

section 6203. See Huff v. United States, 10 F.3d 1440, 1445 (9th

Cr. 1993); Hefti v. IRS, 8 F.3d 1169, 1172 (7th Gr. 1993); Farr

v. United States, 990 F.2d 451, 454 (9th Cr. 1993); Ceiselnman v.

United States, 961 F.2d 1, 5-6 (1st G r. 1992); Rocovich v.

United States, 933 F.2d 991, 994 (Fed. Cir. 1991); United States

v. Chila, 871 F.2d 1015, 1017-1018 (11th Cr. 1989); United

States v. MIler, 318 F.2d 637, 638-639 (7th Gr. 1963).

“Certificates of Assessnents and Paynents are ‘routinely used to
prove that tax assessnent has in fact been made.’ They are

‘presunptive proof of a valid assessnent.’” Quthrie v. Sawyer,

970 F.2d 733, 737 (10th G r. 1992) (quoting Ceiselman v. United

States, supra at 6). The Form 4340 reflecting petitioner’s
inconme tax liabilities for the years in issue indicates that
those tax liabilities were properly assessed and renmai n unpai d.
Petitioner has not denonstrated any irregularity in the
assessnment procedure that would raise a question about the
validity of the assessnents. W therefore hold that it was not
an abuse of discretion for Appeals to rely on a Form4340 in this

case for the purpose of conplying with section 6330(c)(1).



Meani ngf ul Heari ng Ar gunent

Hearings at the Appeals |evel have historically been
conducted in an informal setting. Section 601.106(c), Statenent
of Procedural Rules, provides:

(c) Nature of proceedings before Appeals. Proceedings

before the Appeals are informal. Testinony under oath

is not taken, although matters alleged as facts may be

required to be submtted in the formof affidavits, or
declared to be true under the penalties of perjury.

* * %

Saltzman, |IRS Practice and Procedure, par. 9.05[3], at 9-37 (2d
ed. 1991), expl ains:

Appeal s Ofice conferences are infornmal. No

st enographer is present to record the discussions of

the facts and the law relating to the issue invol ved.

Testinmony under oath is not taken. Matters alleged as

fact nmust be submtted in the formof an affidavit or

declared to be true under penalties of perjury. * * *

When Congress enacted section 6330 and required that
t axpayers be given an opportunity to seek a pre-levy hearing with
Appeal s, Congress was fully aware of the existing nature and
function of Appeals. Nothing in section 6330 or the |egislative
hi story suggests that Congress intended to alter the nature of an
Appeal s hearing so as to conpel the attendance or exam nation of
W t nesses. Wen it enacted section 6330, Congress did not

provi de either Appeals or taxpayers with statutory authority to

subpoena wi tnesses.* The references in section 6330 to a hearing

“Conpare sec. 7456, giving this Court the specific authority
to require the attendance and testinony of w tnesses by subpoena.
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by Appeal s indicate that Congress contenplated the type of
informal adm ni strative Appeals hearing that has been
historically conducted by Appeals and prescri bed by section
601. 106(c), Statenment of Procedural Rules. The nature of the
adm ni strative Appeal s process does not include the taking of
testi nony under oath or the conpul sory attendance of w tnesses.
We therefore hold that a hearing before Appeals pursuant to
section 6330 does not include the right to subpoena w tnesses.

Section 6065 |ssue

Finally, petitioner alleges that the notice of determ nation
was not signed in accordance with the requirenents of section
6065.

Section 6065 provides:

SEC. 6065. VERI FI CATI ON OF RETURNS.

Except as otherw se provided by the Secretary, any
return, declaration, statenent, or other docunent
required to be nmade under any provision of the internal
revenue |laws or regul ations shall contain or be
verified by a witten declaration that it is nmade under
the penalties of perjury.

Section 6065 requires returns to contain or be verified by a
witten declaration that they are nmade under the penalties of
perjury. To facilitate a taxpayer’s conpliance with this

requi renent, for exanple, Form 1040, Individual Inconme Tax

Return, contains a preprinted jurat.® By signing the jurat

The jurat is the portion of the Form 1040 whi ch reads:
(continued. . .)
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included within the Form 1040, a taxpayer satisfies the
requi renent that his return be executed under penalty of perjury.

See Sloan v. Comm ssioner, 102 T.C. 137, 146-147 (1994), affd. 53

F.3d 799 (7th G r. 1995); Sochia v. Comm ssioner, T.C Meno.

1998-294. Section 6065 was enacted to permt the taxpayer to
submt a verified return rather than a notarized return. See,

e.g., Cohen v. United States, 201 F.2d 386, 393 (9th Gr. 1953)

(construing the predecessor of section 6065). Courts have held
that section 6065 does not apply to notices issued by the
Comm ssioner; its requirenents are directed at docunents that are

originated by the taxpayer. See, e.g., Mrelli v. Al exander, 920

F. Supp. 556 (S.D.N. Y. 1996). W hold that section 6065 does not
requi re an Appeals officer to sign a notice of determ nation
under penalties of perjury.

The relevant facts regardi ng the proceedi ngs before Appeal s
are not in dispute. The foregoing analysis disposes of all the
grounds upon which petitioner relied in his petition and in his
argunents in response to respondent’s notion for judgnment on the
pl eadi ngs. We hold that the grounds upon which petitioner
relies, as stated in his petition and argunents in response to

respondent’s notion, do not constitute a basis upon which we can

5(...continued)
“Under penalties of perjury, | declare that | have exam ned this
return and acconpanyi ng schedul es and statenents, and to the best
of ny know edge and belief, they are true, correct, and
conplete.”
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find that the Appeals determ nation was an abuse of discretion
W w il therefore grant respondent’s notion.

To reflect the foregoing,

An order and decision will be

entered for respondent.




